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Name of Organization (“Organization”)

SAMPLE PROTOCOLS FOR RETAINED COUNSEL

Introduction

As an extension of the Organization’s philosophy of careful management, long-term planning and commitment to quality, it has developed these Protocols to set forth its expectations for retained counsel.  These Protocols apply to all legal matters handled by retained counsel.  They are designed to ensure consistency and uniformity throughout our operations, to eliminate any uncertainties in our business relationship, and to build mutual confidence that we are operating together under agreed-upon principles. 

Please carefully review the Protocols as we will call on all of our attorneys to apply these standards.  There may be occasions when you consider certain Protocols to be inappropriate.  On these occasions, you or your law firm should bring any concerns or special requests directly to the attention of the management person responsible for the project.  We believe that Protocols are a tool to help us consistently and effectively manage and monitor our legal costs without impairing the quality or effectiveness of your legal services.  Therefore, we welcome your suggestions for improving efficiency or cost-effectiveness.  If you have questions about these Protocols, be sure to discuss them with us.  We are pleased that you represent us and look forward to working with you.

These Protocols are applicable to all invoices submitted after October 1, 2004, including all charges on those invoices that pre-date the effective date.

Role of Organization’s Managers and Retained Counsel

The Organization will designate a manager responsible for each project.  On behalf of the Organization, this manager will have primary responsibility for analysis, planning, budgeting and overall management of the legal work on that matter, except as otherwise specifically directed.  All your communication with the Organization should be through the responsible manager, who will be your contact for all purposes.  The responsible manager should be advised of all significant developments and must be consulted regarding all important decisions concerning the representation.  This person also will facilitate access to other business managers, employees, executives and Organization records, as appropriate.  In litigated matters, the responsible manager should be involved in the preparation of all answers to complaints, dispositive motions and briefs, as well as critical correspondence. 

Wherever possible, we would appreciate your transfer of all major documents, including drafts of contracts, briefs and correspondence, by electronic means.    Arrangements for such transfer can be made through the responsible manager.  Sending disks containing major documents is the next most preferable method.  

Conflicts of Interest

The Organization recognizes that conflicts of interest may arise from time to time and that conflicts, if not addressed promptly, could harm the Organization.  After retained counsel accepts a legal matter on behalf of the Organization, the responsible manager must be notified promptly in writing of any conflicts of interest that might arise in connection with retained counsel's current or proposed representation of other parties in other matters.  To avoid even the appearance of impropriety, disclosure of any actual or potential conflict of interest must be made by your firm as soon as it is recognized in situations such as the following:

· Representation of any adverse party, or its agents or affiliates;

· Any role assumed by any other Organization or relative of your firm's personnel in representing us as requested by you;

· Any litigation against the Organization;
· Any litigation involving a material legal issue directly opposed to our interest; or

· Any situation raising similar ethical questions, whether covered by a code of professional conduct or not.

Any waiver by the Organization of a conflict should be in writing and be limited in scope.  Please do not bill the Organization for administrative time spent in searching and communicating conflicts, for withdrawal costs if a representation is terminated due to a conflict, or for your firm’s assistance to a new law firm in coming up to speed on a matter transferred due to a conflict.  

Staffing

Effective staffing is key to the successful and economical management of legal work.  Please staff our legal matters with attorneys who have developed knowledge of the Organization’s business.  Therefore, we need to discuss staffing before you make staffing changes.  We will pay fees only for attorneys and paralegals on which we have agreed. Please do not bill us for work performed by summer associates, law clerks or attorneys who are not approved to handle the Organization’s matters.  

One of the Organization’s overall goals is that work should be performed as cost-effectively as possible.  Consistent with the Organization’s desire for high quality legal work and adherence to an efficient staffing model wherever possible, please delegate tasks to lawyers or paralegals with lower hourly rates and subject matter expertise appropriate for the task. However, at times, it may be more economical to use an experienced lawyer who can dispose of a matter more readily than a less experienced lawyer.  We believe that you should make the most appropriate staffing decision utilizing the staff approved for each matter.  It may make sense to staff certain litigation matters with temporary legal professionals.  If asked to do so, we ask that you agree to use temporary legal professionals as requested by the responsible manager.

Generally, only one attorney will be approved to work on each matter. Participation by more than one lawyer will not be compensated without express prior approval which should usually be part of the budget process.  Unusual staffing requirements must be justified and approved in advance with the responsible manager to be considered for payment.  However, where the scope of the legal matter warrants additional staffing, approval for more than one attorney will be considered.

The Organization should not be billed for meetings or conferences among attorneys within your law firm unless those meetings or conferences are an essential part of an activity directly related to the legal engagement (e.g., preparation of a brief and/or those addressed as part of a matter’s budget) and notice is provided and prior approval given.  Absent notice and prior approval, where such conferences are with Organization, or in regard to preparation for deposition or for a presentation to the Organization’s senior management, or for preparation of a brief, other pleading, notice or oral argument, we will pay for the time of the most senior biller only.  Regularly scheduled staff or team meetings may be billed if they have been previously approved by the responsible manager.  Conferences or other time associated with training junior attorneys or staff is not compensable. Conferences for administrative or supervisory purposes should not be billed and will not be paid, unless previously agreed to by the responsible manager.

The attorney having primary responsibility for the matter should handle all major aspects of the legal work.  If other law firm personnel are approved to perform services on a matter, the lead counsel must retain responsibility for the matters with as little duplication of effort as possible.  If two or more firm lawyers work together on an Organization matter, the number of lawyers participating in each event (for example, a deposition, a court appearance, or a meeting with Organization management) must be held to a minimum.  In addition, we must discuss and approve the attorneys and other legal staff which attend hearings, depositions, and mediation sessions. 
In the event of a scheduling conflict, it may make sense for another attorney to perform essential duties in lieu of the assigned attorney.  Payment will be approved in such circumstances where the necessity for substitute staffing is clearly detailed in the bills.  Where an occasional substitution is made to cover a hearing, conference or deposition, time billed to familiarize the attorney with the case should be held to the minimum necessary to accomplish the task at hand.  However, please do not bill us for additional fees and costs for substitutions in staffing that are made solely for the convenience of your firm or an attorney.  If an attorney cannot attend a hearing due to a vacation or for other personal reasons, please do not bill us for the time it takes a substitute attorney to get up to speed.

We believe that, in most cases, the use of associates and legal assistants, rather than partners, should reduce total bills, not increase them.  In general, we ask that associates not perform paralegal tasks such as preparing deposition summaries and performing routine document reviews.  Likewise, secretaries, clerks and messengers - performing such tasks as photocopying, typing, word processing, filing, delivering materials to the court or opposing counsel, scheduling depositions and hearings, or arranging for deposition reports - should not to be billed to the Organization.  Where staffing permits, associates, and legal assistants, rather than partners should be utilized to schedule depositions, forward documents, respond to Organization’s requests to locate and copy documents and to prepare, compile and keep chronologies, updates, and notifications including updating receipts and proof of service by mail, document and other indices, notebooks, and pleadings including exhibits and attachments, thereto.

Every task billed by your firm should add value to your representation of the Organization.  Routine tasks, if billed at all, should be scrutinized.  For example, we do not expect to be billed more than .10 by an attorney for approval as to form of execution copies if no additional changes are made to the document prior to approval.  

The Organization should not be charged for your firm's internal administrative matters, including time spent preparing our bills or reviewing retention issues.  

Fees

Charges for legal services will be based on hourly rates agreed upon for partners, associates and paralegals.  You should only bill for actual legal services rendered at approved rates.  Hourly rates will remain fixed for the duration of a particular matter unless we are provided at least 90 days notice of any proposed rate change and a modification is expressly agreed to in writing by the Organization.  We expect the hourly rates to be the lowest rates charged by your firm to its Organizations for similar services.  Although traditionally we have used hourly billing, we are amenable to considering alternative billing methodologies.  We encourage you to propose them and will work with you to ensure that alternative billing arrangements are fair to both you and the Organization.  In appropriate cases, the following arrangements might be appropriate:

· Fixed fees for certain matters or tasks

· Fixed fees plus a contingent premium for a successful outcome

· Reduced hourly rates plus a contingent premium for a successful outcome

· Different billing approaches for different stages

· Blended hourly rates

· Volume discounts

· Percentage-based fees

Hourly rates for attorneys and paralegals cover all fixed overhead costs including secretaries, clerks, librarians, computer operators, computer training, couriers and other support personnel.  Overhead costs are not reimbursable.
Utilizing Resources of the Organization
The Organization’s in-house support services are available for your use where appropriate.  Our support staff should be used whenever possible, particularly on tasks such as map preparation, major document reviews or discovery matters.  Please coordinate with the responsible manager on whether certain services, such as preparing exhibits, maps, or charts,  could be performed more cost-efficiently in-house.  Your charges for such tasks require the prior approval of the responsible manager.  Outside vendors may be used for support services such as photocopying and their cost reimbursed if they are cost-effective and consistent with these Protocols.  

Legal Research

We have retained your firm because of your expertise.  Please do not bill us for legal research to educate your lawyers in the basic issues presented by a particular case or for basic legal research on fundamental principles or procedures.  

Unless otherwise directed, research projects estimated to cost more than $500 must be approved in advance to be eligible for payment.  Before undertaking legal research, each project should be explained and discussed thoroughly with the responsible manager.  Written opinion letters should only be prepared if specifically requested.  

When legal research is completed, discuss the results of your research or other analysis with us before writing any formal memoranda.  This will often avoid the creation of a lengthy memorandum of minimal utility.  We expect you to provide a copy of applicable cases, written analysis and other results of any research project, regardless of whether it is reduced to a formal memorandum of law.  For certain projects, it might be cost effective to use an outside legal research provider.  If asked to do so, you will use a legal research provider as requested by the responsible manager.


The Organization will pay for computerized research only when authorized in advance. Computer research should be billed at your firm's actual cost.

Alternative Dispute Resolution (ADR)

The Organization seeks to settle disputes at the earliest possible time practicable.  Unless otherwise directed, ADR language should be standard in all documents and in the form developed for the Organization.  In most cases, the use of mediation, arbitration and other alternative dispute resolution techniques is encouraged to avoid the expenditure of unnecessary time and expense. The responsible manager should be included in all aspects of ADR including planning, preparation, and hearings.  All matters will be reviewed at the direction of the responsible manager for ADR applicability. When considering ADR for a particular matter, attorneys will analyze potential and/or probable outcomes using settlement history, jury verdict information, and other relevant information which is supplemented by a related probability analysis.  The outcome of any such analysis will be discussed with responsible manager.  As an alternative, the Organization may retain the services of a separate individual or firm to analyze and/or to undertake settlement discussions, as appropriate.  If requested, you will assist in that process.  

Budgets

The Organization may request a written budget or estimate for any legal matter including its transactions.  Whether you have provided a budget or not, please notify us whenever it appears that the cost of legal services may be disproportionate to the size or importance of the legal engagement, or that the total fees are likely to exceed our expectations. 

A budget is required for all disputes or litigated matters except for routine summary possessions or as specifically directed otherwise.  You should prepare a budget within the first 60 days of the representation, identifying the specific assumptions underlying your numbers.  The initial budget should estimate total fees, costs and expenses to see the matter to its conclusion, as well as an annual budget broken out by month.  The budget should be set forth in a task-based format, including the anticipated activities of partners, associates and paralegals.  We recognize that in many cases your budget will be based on speculation.  Nevertheless, we ask you to adhere to your budget, which should not be exceeded without our approval.  To accommodate changes in circumstances, please plan to update the budget for the Organization’s review or approval every 90 days or whenever circumstances require or justify.  All changes and exceptions to the budget must be discussed with and approved by the responsible manager.  

Litigation 

Management of Litigation Projects
The Organization is an involved client.  As such, legal work you perform should be reviewed in advance with the responsible manager, with particular attention to the scope of the work, level of effort, and the personnel and resources needed to complete the matter.  Specifically, you should obtain approval prior to staffing, undertaking any significant research or other project, filing dispositive pre-trial motions, seeking a change of venue, retaining any expert or consultant, preparing discovery motions, filing answers, preparing post-trial motions, or taking an appeal.

The responsible manager must approve the filing of any pleading asserting a counterclaim, cross claim or third-party complaint, or any pleading asserting an unusual or unique claim or defense.  Responses to interrogatories, document production requests, requests for admissions, and other discovery must be approved by the responsible manager prior to filing.  Draft correspondence, briefs and pleadings must be submitted in time to allow for revision, review and input.  Please provide drafts at least three days in advance of the due date as possible; confirm receipt by the responsible manager by telephone.  All documents filed by the Organization or an opposing party should be forwarded to us immediately upon filing or receipt.  Trial preparation should not begin without the consent of the responsible manager.

Early assessment of liability exposure to the Organization is essential.  We will rely on you to keep us advised at all times as to whether the costs incurred in litigation are justified by the anticipated result and whether there are any alternative routes to a satisfactory conclusion for the Organization.

Reporting Requirements for Litigation
Quarterly Written Status Reports  

Unless otherwise directed, for each litigated matter please prepare a status report for the responsible manager within 60 days of your retention.  Thereafter, we require reports on a quarterly basis unless more frequent reporting is requested.  Status reports should be brief (two pages or less) and should concisely set forth the following:

· A summary of claims and defenses;

· Realistic assessment of liability and potential damages;

· Recommended litigation posture and strategy for next quarter, including predicted litigation costs; and

· Settlement evaluation.

In addition to the more detailed status reports on each matter in litigation, we would like a quarterly status report prepared for all litigation matters you are handling for us. This report should be transmitted to your designated manager at the Organization, and will generally require only one paragraph on each case.  Once initiated, the report needs to be routinely updated to reflect only those new events that occurred over the preceding quarter.  Do not repeat information you have previously reported to us.  Your reports should be brief if you are keeping us routinely informed of all significant developments.  

Ongoing Status Meetings

We will review the progress of each matter with you at regularly scheduled intervals.  At those times, you should be prepared to report on compliance with initial strategies, estimated completion dates; costs incurred and estimated future costs.  The responsible manager will determine whether the review requires a meeting or a telephone conference.  All important case developments should be reported to the Organization as soon as is practicable.

Discovery
Whenever appropriate, you should handle discovery together with adverse counsel on an informal basis without needless disputes, including production of documents and arranging for depositions. Discovery and motion practice needs to be cost-effective.  Prior to initiating any discovery requests or demands, please discuss with us the scope, the information and the benefit to be obtained, and the estimated cost.  Discovery motions should be filed as a last resort. 


Discovery requests directed to the Organization must be forwarded to the responsible manager immediately, followed by a brief outline of recommended responses and objections.  You should discuss with us to what extent the assistance of an Organization representative is required to prepare responses and whether document discovery requests would be most cost effectively handled by you or by us in house.


You should discuss the scheduling of any depositions, other than those of named parties, with our responsible manager in advance of scheduling them.  We expect you to carefully evaluate whether collateral witnesses must be deposed or if a sworn statement or interview might serve as well.  Videotaping of deposition testimony must be approved in advance and should only be considered if there is a substantial likelihood that the witness will be unavailable for trial.  We expect you to forward a complete copy of each deposition transcript to us.  We do not expect to be billed for page-line deposition summaries unless previously approved.  We may ask the deposing attorney to prepare a brief narrative summary of the deposition, which should be prepared only upon request.  We also expect you to secure the best available court reporter rates for depositions you schedule on behalf of the Organization. Prior approval is required when requesting expedited deposition transcripts.  
Negotiation and Settlement

The Organization seeks to resolve litigation matters expeditiously and economically.  Early analysis should identify cases that should be settled and the extent to which a formal strategy and process should be undertaken.  The Organization may retain the services of a separate individual or firm to analyze and/or to undertake settlement discussions, as appropriate.  If requested, you will assist in that process.  As an alternative, you may be asked to take the lead to consider settlement.  This effort should include an analysis of potential and/or probable outcomes using settlement history, jury verdict information, and other relevant information supplemented by a related probability analysis.  The outcome of any such analysis will be discussed with responsible manager.
Billing Procedures
Wherever possible, each invoice should be first reviewed personally by the firm lawyer responsible for the matter to ensure that all time charged reasonably reflects the value of the work performed with respect to the matter, and that all recorded costs and disbursements were reasonably and necessarily incurred in connection with it.

The Organization will make every effort to process properly submitted statements for payment.  However, our ability to pay your statements is conditioned on your charges being properly billed in adherence with these Protocols.  Each invoice you submit will be reviewed for adherence to these Protocols, and you will receive a report listing any items that did not comply with them.  If the Organization is billed for items we decline to pay under these Protocols, such as clerical work, overhead costs, excessive expenses, or charges that inadequately detail the work done or expenses incurred, these charges will be deducted from your statement prior to payment and will not be paid absent subsequent discussion and agreement.  


With respect to items identified in the budget as requiring advance approval, if you receive advance approval from us to perform services or retain outside services, the billing entry for that task or disbursement must include the language “approved by (name of responsible manager).”  Payment for charges that do not include this approval will not be paid.

The timely closing of the Organization’s books and completion of its year-end audit requires that all bills for services rendered through November 30th each be submitted no later than December 15th of that year.  It is extremely important we receive this information on a timely basis.  If compliance is not possible by the required date, arrangements must be made in advance to furnish meaningful estimates.

The Organization’s policy is to pay legal invoices on a timely basis.  The Organization reserves the right to decline to pay any bill received more than 30 days after the end of the month in which the work billed was performed.  We will not agree to pay any interest or service charge on the outstanding balance in the event that payment by the Organization is delayed by less than 60 days from the date the bill was due.

Invoice Format

Invoices for legal services rendered to the Organization should be in the following described format:

· Invoices should identify the internal Organization project number and project name, if applicable.  The type of matter should also be prominently displayed in the invoice header (commercial lease, contract of sale, etc.)  Do not bill matters under “General Advice” without a further description.  

· The body of the invoice should identify each individual whose time is being charged, the hourly rate for the individual, the task(s) completed, the number of hours spent by each individual on each task, including the date each task was performed, and the aggregate amount billed for each task.

· Do not “block bill” or aggregate numerous tasks in one time entry.  Block billing is not acceptable as we are then unable to review the amount of time spent on each task.  All fees must be calculated in tenth of an hour (.10) increments and rounded to the nearest tenth.  There should be no minimum charge for any task.  Billing judgment should be applied to every activity that is de minimus, involving less than .10 hours to complete.

· Task descriptions should include a complete statement of the work performed, the names of the individuals involved and the subject or purpose of the charges.  For example, bills should reference the purpose of conferences and the names of participants, the subject matter and recipients of all correspondence prepared or reviewed by the firm, the titles of documents, proceedings and motions, specific trial preparation issues undertaken, and the specific issues involved in any legal research billed.

· Disbursements should be fully itemized. We will not pay for unnecessary disbursements, such as express mail or messenger services where timing is not critical, or, without prior approval, expedited deposition transcripts.  The Organization reserves the right to request supporting documentation including outside invoices or internal records for all fees, costs and expenses.

· A Biller Summary at the end of the invoice should include the name of each partner, associate and paralegal performing services, his or her title, the total number of hours billed by each during the invoice period, and the respective hourly rates billed.


Your monthly invoices may be submitted in paper directly to the Organization.  A copy of each invoice must also be submitted via e-mail or other electronic means, preferably in structured data files, or in paper format to the Organization, and if relevant, to the automated bill review service provider (ABR Provider), for review and approval prior to payment. If you are unable to submit invoices via e-mail, the next most preferable method is on diskette in ASCII format. The ABR Provider can assist you with questions about bill submission, structured data formats and the resolution of formatting problems.

Third Party Charges:  The Organization will reimburse your firm for reasonable, actual out-of-pocket payments to third-party vendors.  Charges for experts or consultants should be included on your regular invoices.  The Organization will consider paying such charges directly to the vendor, expert or consultant by prior agreement with you.


Mark-Ups:  With the exception of applicable local excise taxes, we will not pay markups, taxes or surcharges on any expenses, including the following items:

· filing fees

· court reporter fees

· expert witness fees

· airfare

· travel expenses

· long-distance telephone charges for voice, fax or data

· computerized database research services

· computerized legal research services

· inside photocopy 

· outside photocopy, binding, and printing services

· air freight/express mail deliveries

· bond fees and premiums

· process servers and attorneys’ services

· private investigators

Clerical:  The Organization will not pay for the following clerical work:

· word processing

· secretarial/clerical charges

· calendaring and docketing

· general filing and organizing

· file opening and closing

· interaction with non-expert vendors, such as photocopy services

· bates numbering


Overhead:  The Organization will not pay for administrative or overhead costs, including the following:


· inside photocopying for documents under 50 pages or for documents exceeding 50 pages, a per-page rate exceeding $.05 

· per-page rates for sending or receiving faxes (only actual long-distance fax transmission charges are reimbursable)

· costs associated with local personal transportation and commuting expenses

· local telephone or cellular phone charges

· overtime charges without prior approval

· library services

· weekend or evening utilities

· staff supervision 

· training

· office supplies and computer equipment

· local meals

· mileage for use of personal automobiles unless approved in advance

· books and subscriptions

· membership fees

· postage, except for required notification, or local fax charges

· storage charges 

· conference room use

· laundry services

· airplane or hotel movies

· time spent preparing or discussing bills

· accounting charges

Travel:  All travel expenses must be approved in advance by the responsible manager in order to be reimbursable. Local transportation time is not billable.  When traveling locally, taxi fare and other transportation charges are not reimbursable.  Time spent working while en route, such as work completed during airline travel, may be billed as legal services. Reasonable travel expenses will be reimbursed only if properly itemized and accompanied by receipts.  Travel should be billed as follows:

· accommodations at corporate or discounted rates not to exceed $225 per night

· airfare at coach or discounted rates (tickets should be purchased in advance to capture the lowest possible fare)

· reasonable meals not to exceed $75 per person per diem

· rental for intermediate or compact cars

Auditing

The Organization’s in-house staff and its auditors monitor all aspects of legal costs including staffing, costs of specific work assignments, and appropriateness of fees and expenses incurred.  If we inquire about a bill, please understand that this is the norm.  We may selectively audit legal fees and disbursement charges.  We expect your firm to cooperate in maintaining records and establishing procedures for audits of legal fees and expenses.

Reciprocal Feedback Mechanisms 

Feedback both from the Organization and the firm is critical to the success of work assignments and contributes to and enhances the working relationship between the firm and the Organization.  
At least annually, the firm will solicit feedback from the Organization regarding the firm’s work.  Ideally, this effort will be a reciprocal information exchange between the firm and the Organization and will comprise a several stage effort beginning with the firm submitting a written survey or questionnaire to the Organization.  Once the survey has been reviewed by the firm, the Organization and firm will meet in person to discuss the survey and issues relevant to their ongoing relationship.  Follow up meetings to assess the progress of any identified problem areas will be scheduled as needed.  

Author:
David Franzel, Esq. The Estate of James Campbell
Exhibit A

Billing Examples

Task descriptions should include a full description of the activity performed and the names of any individuals involved.

Date
Biller
Task



Time
Rate
Fee
8/8/98
RJS
Letter to C. Adams re: 



Interrogatory responses

0.4
$100
$40
Correct
8/8/98
RJS
Letter to C. Adams

0.4
$100
$40
Incomplete

8/8/98
RJS
Prepare letter re: 

proposed interrogatory

0.4
$100
$40
Incomplete

Single item billing is necessary to help us evaluate the cost of each legal service performed.  Each task billed should be separate; “block billing” is unacceptable.

      8/8/98
RJS
Prep for & attend 

trial in Reno


8.5
$100
$850
Block

      8/8/98
RJS
Prep opening statement

3.0
$100
$300
Correct

      8/8/98
RJS
Attend plaintiff’s 

presentation of witnesses 

at first day of trial

5.5
$100
$550
Correct
Disbursements should be fully itemized, including the quantity and cost per unit where appropriate.

Date

Expense



Cost
8/8/98

Lodging



$175
Unitemized

8/8/98

One night lodging for

RJS in Reno for trial


$175
Correct
PAGE  

